
u.s. recession vs. s&p 500

Manulife has been making big moves in 
Canada and the U.S., such as the block-
buster acquisition of John Hancock, the 
introduction of the most popular variable 
annuity in Canada and more recently the 
takeover of  Berkshire Securities. In an 
effort to understand the impact of these 
changes, Roy Firth spoke candidly to Advi-
sor Group reporter Mark Noble.
Q  Where are you seeing growth?
A  What is a little misunderstood 
about Manulife is it’s a lot bigger 
in the wealth management busi-
ness than a lot of  people appreci-
ate [and our] growth [in Canada] 
is coming from wealth manage-
ment and investment products 
such as mutual funds, banking 
products and even products like 
Universal Life (technically a type 
of  wealth management product).  
We believe that one of  the key 
drivers for the Canadian opera-

tion’s growth over the next five 
years is going to come in the 
wealth businesses.  

We are  unique 
in how we do our 
business in that we 
really focus on the 
independent finan-
cial advisor. That’s 
our target market 
and in fact we view 
the financial advisor as our client. 
Everything we do is designed to 
help them grow their business and 
serve their ultimate clients and be 
able to provide the full product 
range to their clients. 

We do not have captive distribu-
tion. We do not believe in captive 
distribution. We believe that cap-
tive distribution creates competi-
tion for the independent financial 
advisor and we really want to be 

the company of  choice for the 
independent advisor. 

That said, we have very extensive 
distribution and wholesaling capa-
bilities through a number of  differ-
ent channels. There are three basic 
channels, one is independent advi-
sors that have decided to contract 
directly with Manulife. The second 
channel is corporate accounts and 
it consists of  people who deal and 

contract with MGAs and producer 
groups of  certain types. The third 
is National Accounts and they are 
the large IDA firms such as RBC 
Dominion Securities and Scotia 
McLeod. 

We do also have a mutual fund 
dealer and, now, an IDA firm 
of  our own (subsequent to the 
acquisition of  Berkshire Securi-

Is 10.7% a reasonable rate of  re-
turn? Perhaps not, if  you’re prone 
to litigation. To be sure, it is in 
line with the long-term return on 
equity markets. But for one client, 
it wasn’t.

A lawyer, retired from practice 
and heading a mining company, 
made a sizable investment with an 

investment counsellor:  $6 million, 
in 1993. He earned $8.2 million 
on his holdings and closed out his 
account in 1998.

The lawyer was knowledgeable 
about investments, sophisticated, 
and experienced. But he sued for 
$7 million.

What’s to litigate?

The investment portfolio was 
unsuitable – because half  of  it was 
in cash. The investment manager 
operated under the guidance that 
the client wanted a cash reserve 
for his business dealings. With-
out written confirmation of  such 
instructions, the judge, deciding 
on behalf  of  the now-deceased 
lawyer’s estate, awarded almost a  
$1-million judgment against the 
portfolio manager. The judgment 
is under appeal.

That’s an example Ellen Bessner, 
a securities law litigator at Gowling 
Lafleur Henderson, uses to illus-
trate the real world of  investment 
litigation. A little-known world, 
too, she says, since almost all cases 
are settled before going to trial. 
And not with a touch of  irony, 
either. Her constant advice: with 
every client, write it down while 
the conversation is going on. It’s 
a lesson she had to teach her own 
advisor, she noted at a seminar on 
compliance for portfolio managers 
sponsored by Raymond James and 
Highview Financial Group.

“If  we’re not careful enough, 
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All the Bases
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management big leagues 
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We do not have 
captive distribu-
tion. We do not 
believe in captive 
distribution.
roy Firth
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A risk-based approach to regula-
tion and to compliance is increas-
ingly the global standard for the 
world’s capital markets regulators.  
Regulators are increasingly expect-
ing market participants to establish 
internal risk assessment approach-
es in their compliance programs, 
which means that participants 
must assess and document the 
risks related to their operations 
and take reasonable measures 
to mitigate the risk. In order to 
achieve this risk assessment and 
mitigation, an entity must consid-
er, among other relevant factors, its 
clients and business relationships, 
its service providers, its products 
and their delivery channels, as well 
as the entity’s geographic areas of  
business.

In keeping with this global com-
pliance trend, the compliance team 
of the Ontario Securities Commis-
sion utilizes a risk assessment model 
for advisers – investment counsel/
portfolio managers – (ICPMs) and 
investment fund managers (man-
agers of  all varieties of  investment 
funds, including mutual funds, 
pooled funds, closed end funds 
and hedge funds).  The OSC uses 

this risk assessment model to assist 
compliance staff  in focusing their 
compliance field review efforts 
in the most effective and efficient 
manner by deploying staff  resources 
to focus on high-risk market par-
ticipants and the high-risk areas of  
their business operations.

A critical component of  the 
OSC’s risk assessment model is 
information from and about reg-
istrants.  The OSC recently asked 
ICPMs and fund managers to 
complete a new risk assessment 
questionnaire, in order to assist 
staff  to establish a risk rank-
ing for each market participant 
and/or to reassess and update a 
previously determined risk rank-
ing.  The OSC asked market 
participants to complete these 
types of  questionnaires in 2002 
and again in 2004; and intends 
to regularly request that this 
information be revised through 
updated questionnaire responses.  
The risk ranking assigned by the 
OSC generally determines the 
frequency and extent of  OSC 
compliance audits of  ICPMs 
and fund managers operating in 
Ontario.  

From the responses to the 
questionnaires, when coupled 
with information the OSC has 
on file on a particular market par-

ticipant, the OSC compiles 
an investor risk rating for 
each market participant.  
Investor risk is a measure 
of  the risks facing a mar-
ket participant, and how it 
manages or monitors those 
risks, and is measured as 
the sum of  inherent risk 
(risks that are intrinsic to 
the specific business based on, for 
example, products and clients), 
external risk (ability to respond 
to external influences such as the 
economic or political environ-
ment) and internal risk (ability 
to operate effectively based on, 
for example, key staff, knowledge, 
adequacy of  resources, advertising 
and sales practices, client com-
plaints and performance incen-
tives), minus the participant’s risk 
controls.  Staff ’s risk assessment 
model allows any market partici-
pant, regardless of  the nature of  
its business, to reduce its overall 
investor risk rating through effec-
tive internal control procedures.

The Investment Dealers Asso-
ciation of  Canada (IDA) has also 
adopted a risk model approach 
as a regulatory tool to assess the 
probability of  an IDA member 
firm incurring a capital deficiency, 
incurring an increasing number and 

severity of  sales compliance 
violations and incurring an 
increasing number and sever-
ity of  client complaints. 

OSC staff  uses all infor-
mation provided by market 
participants in respond-
ing to the risk assessment 
questionnaires for their 
own regulatory purposes.  
The results gathered from 
the initial risk review by 

OSC staff  will not necessarily be 
determinative of  the final out-
come, which means that staff  gen-
erally does not necessarily initiate 
regulatory action based solely on  
results gathered from their initial 
application of  the risk criteria. 
Staff  are quick to confirm that 
they do not necessarily decide not 
to take regulatory action based on 
its review of  the risk assessment 
results for a market participant.  
Query, for instance, whether the 
responses in an entity’s question-
naire could later be used by OSC 
Enforcement staff  if  staff ’s more 
detailed review uncovers signifi-
cant compliance problems. In 
considering their responses to 
risk assessment questionnaires or 
any inquiry of  OSC staff, market 
participants should not forget the 
OSC’s “credit for cooperation” 
compliance policy, which pro-
vides incentives to cooperate with 
the regulators by self-policing, 

self-reporting and self-correcting 
breaches of  Ontario securities 
laws.  The recommended cooper-
ation should include responding 
to risk assessment questionnaires 
in a complete and thorough  
manner.

ICPMs and fund managers can 
manage their investor risk rating 
at the OSC by keeping informed, 
and demonstrating appropriate 
response to, regulatory changes, 
ensuring knowledgeable staff  is 
dedicated to carrying out key 
functions, particularly concerning 
compliance and internal controls 
and identifying and avoiding high-
risk marketing practices.

Risk modelling can be embraced 
as a useful tool leading to more 
effective risk management and 
governance policies and proce-
dures, which in turn will foster the 
desired compliance culture.  Ancil-
lary, but understandably welcome 
benefit may be reduced regulatory 
scrutiny by the OSC’s compliance 
team.  AER

Rebecca Cowdery and Prema Thiele 
are securities lawyers focusing on legal 
matters associated with the securities, 
investment management and insurance 
industries.  They are partners in the 
Toronto office of Borden Ladner Gervais 
LLP.  Their column appears regularly 
and deals with compliance and regula-
tory issues.  The views expressed in their 
columns are their own and are not neces-
sarily the view of other lawyers at BLG, 
the firm or its clients. No person should 
act or refrain from acting in reliance on 
any information found in these columns 
without first obtaining appropriate pro-
fessional advice.

Keeping the Regulators 
Off the Street
Minimizing OSC compliance review scrutiny
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and if  we’re not diligent and if  we 
don’t incorporate compliance into 
our everyday lives, then what will 
happen is it won’t be a question of  
if, it will be a question of  when,” 
she says. “When we get the letter 
from a client complaining, with a 
statement of  claim.”  

And a letter may not be the end 
of  it. “A licence is not a right; it is 
a privilege,” which securities regu-
lators can revoke, she notes.

Revoking a licence is the last 
recourse – in many senses, because 
by then, the business is dead. 
“What’s the good of  building all 
this revenue if  all it’s going to do is 
attract client complaints and litiga-
tion?” Bessner asks. She notes that 
99% of  the cases she sees involve 
the suitability of  the investment 
recommendations. What’s left are 
discretionary trading, and issues 
around understanding and com-
municating the risks of  the invest-

ment product. 
“You cannot afford to be in 

the newspaper with regard to any 
allegation of  impropriety,” she 
says. But staying out of  the papers 
means understanding the risks to 
the portfolio manager: to their 
licence, their business and their 
reputation.

When clients are angry that 
their life-savings have been threat-
ened, the advisor’s livelihood is 
on the line too. “There’s nothing 
more important than reputation,” 
Bessner warns, and, indeed, repu-
tation is often circulated among 
a connected group of  people: cli-
ents referred by other clients on 
the basis of  reputation. All to the 
good of  building a business, she 
says, with a caveat. When a com-
plaint arises, it’s usually not just 

one complaint from one client, 
and it isn’t fuelled by a class-action 
suit. Instead, complaints arise from 
people who know one another. 
“How do they know one another?” 
she asks rhetorically. “Referrals.”

When the regulators intervene, 
or the courts, Bessner says, “they, 
of  course, go right to the invest-
ment managers’ bottom line: their 
assets.” On this hangs the invest-
ment manager’s fate, because the 
biggest bottom line is reputation, 
which is perhaps more important 
than their skill. More pertinent, 
however, is that with investments, 
“if  you can identify the risks you’re 
halfway there. But what do you do 
with those risks once you’ve iden-
tified them?”

Bessner offers an exercise. Using 
a “triangle of  suitability,” she plots 
the client, the KYC and the invest-
ment. Sometimes, the client jumps 
that process, moving to invest-
ments that are not part of  the 
KYC. 

The danger, she says, “is that 

the KYC is no longer reflective of  
the client, but of  the investment.” 
What advisors need to do is to 
return to the client, and adjust 
the KYC to the client’s risk pro-
file, not to the risk profile of  the 
investments they have chosen. 

And that means listening. Cli-
ents are often loath to disclose 
much about themselves, such as 
whether they have changed jobs or 
what jobs they held in the past. All 
may be important in determining 
what is suitable for the client. “Cli-
ents,” she says, “don’t know what 
they want. They may have an idea 
of  what they want.” By contrast 
with an investment advisor, who 
may need simply to get a signature 
to make an investment, discretion-
ary managers “have to guide clients 
to what they need.”

Consider the court case. The 
resolution depended on the fol-
lowing indemnity: “You shall not 
be liable for any error of  judgment 
or any other act or omission, pro-
viding that you act in good faith 

and exercise due care.” While the 
portfolio manager said the client 
needed cash to complete a transac-
tion, not only was there no written 
instruction to be found, the judge 
also found that the cash was held 
for an inordinate length of  time. 
He ruled that due care should 
have meant 8% of  the holdings 
in cash and a reasonable length of  
time in which to invest the remain-
der would be no more than nine 
months. 

“If  you are going to get spe-
cial instructions from your cli-
ent that are outside the realm of  
reasonable,” Bessner advises, “if  
there is someone who wants to 
hold money in cash or if  there 
is something unusual about the 
instructions that you are receiving 
that might make it look like you’re 
earning money for doing perhaps 
less than you should be, then put 
it in writing.” And be prepared. “A 
waiver is not a life jacket. Your cli-
ent will be measuring your perfor-
mance.”  AER 
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But what do you do with 
those risks once you’ve 
identified them? 

risk modelling can be 
embraced as a useful 
tool... which in turn will 
foster the desired com-
pliance culture. 
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